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The grand jury returned an indictnent against the defendant

all eging that on or between May 7 and May 17, 2001, she:

did purposely commit the crime of crimnal solicitation
of the crime of crimnal solicitation to nurder in
that, acting with the purpose that another conmt the
crime of Crimnal Solicitation to Miurder, Cndy G ant-
Chase did solicit and/or request another person to
engage in conduct constituting t he crinme of
Solicitation to Mirder, in that G ndy Gant-Chase
solicited and/or requested Carol Carriola to contact,
on behalf of Cndy Gant-Chase, hired killer(s) to
arrange for the nurder of Cheryl G ccone by said hired
killer(s) in exchange for a fee promsed by G ndy
G ant - Chase.

The State asserts that this indictnment properly charges the
defendant with the crime of crimnal solicitation, in violation of
RSA 629: 2 (Supp. 2001). The defendant, however, noves to dismss
the indictnent on the grounds that its plain |anguage charges not
the solicitation of a crine but nerely a "solicitation of
solicitation,” which does not constitute a crine. Alternatively,

the defendant argues that if solicitation of solicitation does

fall within t he reach of RSA 629: 2, t he statute is
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unconstitutionally overbroad because of its chilling effect on
free speech rights. | reject both of defendant's argunents, and
therefore deny the notion to dism ss.

RSA 629:2, | provides that a person is qguilty of crimnal
solicitation if, "with a purpose that another engage in conduct
constituting a crinme, he commands, solicits or requests such other
person to engage in such conduct." The fundanental flaw in
defendant's first argunent is that it fails to recognize that in
order to be found guilty of crimnal solicitation, it is not
necessary that the solicitor intend that the person solicited wll
personally performthe crimnal act solicited. RSA 629:2 is based
upon 5.02 of the Mddel Penal Code. The Oficial Commentary to
that section states, in pertinent part:

(ii) Solicitation of Conduct Establishing Conplicity

Under prior law there was support for the view that

soliciting A to solicit B to commt a crinme is itself

crimnal, as is soliciting another to take part in a

conspi racy. Liability would clearly be inposed under

Subsection (1), since in both instances the person

solicited was being asked to take steps that would nmake
hima party to the conpleted crine were it commtted.

S Under the present section, if the party
solicited is asked to render such aid as would make him
a party to the conpleted substantive crine . . ., the

solicitation itself is crimnal

American Law Institute, Mdel Penal Code and Commentaries
(hereinafter "Conmentaries") 5.02, at 374-75 (1985).

Under RSA 626:8 (Supp. 2001), a person is guilty of the
substantive offense of mnurder if she is an acconplice to the

murder, that is, if "with the purpose of pronoting or facilitating
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the commssion of [nurder], she solicits [another] person in
commtting it, or aids or agrees or attenpts to aid such other
person in planning or commtting it." RSA 626:8, Ill(a). Thus,
by alleging that the defendant solicited Carriola "to contact
hired killer(s) to arrange for the murder of Cheryl G ccone,"”
the indictnent charges that the defendant requested conduct from
Carriola that would have nade the latter an acconplice to nurder
if the nurder had been carried out. Such conduct by the
defendant, if proved, <constitutes the offense of crimna
solicitation of the crime of nurder in violation of RSA 629: 2.

The case law also offers no support for the view that the
offense of crimmnal solicitation is limted to efforts by the
solicitor to have the person solicited personally commt the crine
which is the object of the solicitation. Al though the case dealt
with the crinme of attenpt rather than solicitation, the court's

analysis in State v. Kilgus, 128 N.H 577 (1986) is instructive.

In that case the court wupheld the defendant's conviction for
attenpted nurder based on an indictnment which could be "fairly
read as alleging that Kilgus hired Chasse to " purposely cause the

death of Paul Labonville,' and that Chasse could have " purposely

cause[d]' Labonville's death either by directly killing Labonville
hinself or by arranging for another to Kkill him" Id. at 585
(enphasi s added). I ndeed, since the main issue with respect to

the attenpt charge in Kilgus was whether the defendant's

solicitation of Chasse to have "people in Boston" kill the victim
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anounted to the "substantial step” sufficient to inpose liability
for the crime of attenpt, and since the offense at issue here
solicitation, need not involve conduct that proceeds to the point
of a substantial step toward conm ssion of the substantive cring,
Kilgus' recognition that the person solicited need not be the one
who will personally commt the substantive offense would appear to

apply a fortiori to this case. See also State v. Furr, 235 S. E. 2d

193, 199 (N.C 1977) ("Wuether defendant solicited Huneycutt to
commt the nurder hinself or to find another to perpetrate the
crime is . . . of no consequence; either act is a crinme in this
state.").

The defendant next argues that the indictnment nust be
di sm ssed because her conduct is constitutionally protected. The

defendant cites Brandenburg v. GChio, 395 U S. 444 (1969), for the

proposition that the constitutional guarantee of free speech
"do[es] not permt a State to forbid or proscribe advocacy of the
use of force or of law violation except where such advocacy is
directed to inciting or producing immnent |awl ess action and is
likely to produce such action.” 1d. at 447. She al so contends

that under Gooding v. WIlson, 405 U S. 518 (1972) and Lewis v. New

Oleans, 415 U S. 132 (1974), she may challenge RSA 629:2 on
over breadth gr ounds even if her own conduct IS not
constitutionally protected. The short answer to these various
assertions is that the conduct alleged here is a far cry fromthe

"opprobrious | anguage” violation charged in Gooding, the "nouthing
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off" to a police officer at issue in Lewis, or the abstract

advocacy of future violence with which the Brandenburg Court was

concer ned.

The drafters of the Mdel Penal Code recognized that there
could be instances when activity falling within the reach of a
crimnal solicitation statute would approach the boundaries of
protected speech, but they concluded that the offense should exi st
nonet hel ess because no danger of infringing legitimte speech
woul d be present in instances involving solicitations to commt

"ordinary crines:"

Apparently the Suprenme Court does believe that even
direct incitenment of specific illegal acts enjoys sone
constitutional pr ot ecti on, per haps because such
incitement expresses nost eloquently the intensity of
opposition to hated laws or policies, and because
speakers should not have to fear that whenever they
slip from general advocacy to advocacy of specific
illegal acts they wll be subject to crimnal
puni shnent . It would be difficult to make simlar
argunents  about private solicitations to conmt
ordinary crines nmade on wholly nonpolitical grounds and
it seens wunlikely that the Suprene Court neant to
afford protection is such cases.

Commentaries 5.02, at 378 (enphasis added).

The case law bears out the accuracy of the drafters’

assessnent . For exanple, in Brown v. Hartledge, 456 U S. 45

(1982), Justice Brennan expl ai ned t hat

[While a solicitation to enter into an agreenent
arguably crosses the sonetinmes hazy |ine distinguishing
conduct from pure speech, such a solicitation, even
though it may have an inpact on the political arena,
remains in essence an invitation to engage in an
illegal exchange for private profit, and may properly
be prohi bited.
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Id. at b55. See also Rice v. Paladin Enterprises, Inc., 128 F.3d
233, 244 (4th Gr. 1997) ("[E]lvery court that has addressed the

issue, including this one, has held that the First Amendnent does
not necessarily pose a bar to liability for aiding and abetting a
crinme, even when such aiding and abetting takes the form of spoken

or witten words."); United States v. Varani, 435 F.2d 758, 762

(6th CGr. 1970) ("[S]peech is not protected by the First Arendnent
when it is the very vehicle of the crime itself."); Laurence H.

Tribe, Anerican Constitutional Law 837 (2d ed. 1988) ("[T]he Iaw

need not treat differently the crinme of one man who sells a bonb
to terrorists and that of another who publishes an instructiona
manual for terrorists on how to build their own bonbs out of
Vol kswagen parts.").

As Brandenburg mnekes clear, the dividing line between that

speech which is protected and that which may form the basis for
crimnal prosecution is the distinction between abstract advocacy
of indiscrimnate neasures versus the concrete solicitation of
specific acts. Two factors are inportant in this analysis: the
i mm nence of the action requested, and the |ikelihood of producing
the requested result. Courts have recognized that the nore
harnful or antisocial the conduct solicited, the greater the

state's interest in preventing such conduct and, consequently, the

nore expansive may be the idea of inmnency. See, e.q., People v.
Rubin, 158 Cal. Rptr. 488, 493 (Cal.App. 1979) ("Murder, the nost

serious crime of all, carries the longest tinme span of any crine
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[for solicitation purposes], as shown by the lack of tine
limtation on its prosecution.").

At oral argunent, the State represented that its proof would
show that, at the tine of the offense, the defendant and Carriol a
were incarcerated together at the state prison for wonen; that the
def endant apparently believed Carriola (who was a transfer inmate
from New Jersey serving a sentence for a R CO offense) had
organized crinme connections; and that the defendant offered
Carriola $5,000.00 to arrange for sonmeone to kill the wfe of
Bruce Ciccone, a New Hanpshire Probation Oficer with whom the
def endant was having an affair. Assumng the State is able to
prove these facts, there is no possible way that such conduct on
the part of the defendant would be protected by the free speech

guarantees of the state or federal constitutions. See United

States v. Rahnman, 189 F.3d 88, 117 (2d Cr. 1999), cert. denied,

528 U.S. 982 (2000) (rejecting First Anmendnent challenge to
defendant's conviction for, inter alia, solicitation of attacks on
US mlitary installations and nurder of Egyptian President Hosni

Mubar ak); Sheeran v. State, 526 A 2d 886, 891 (Del. 1987) (freedom

of speech not violated by defendant's conviction for soliciting
arson).
For the reasons stated above, the defendant's notion to

di smss is hereby denied.



BY THE COURT:

February 8, 2002

ROBERT J. LYNN
Associ ate Justice



